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New York etc. R. R., supra. Whether or not employees can in the 
absence of actual knowledge, be charged with knowledge of, and there- 
fore consent to, the terms of such a contract, is not settled 1 . Hutchinson, 
Carriers, § 1018, and cases there cited. The better reasoning seems to sup- 
port the view adopted in the principal case, that although the employee is 
charged with knowledge of the existence of a contract between his employer 
and the railroad, yet he may assume that his rights under it are fully pro- 
tected as against the negligent acts of the railroad. Chamberlain v. Pierson, 
supi'a; Brewer v. New York etc. R. R., supra; Voight v. Baltimore etc. Ry., 
supra. The plaintiff's right of action was, therefore, dependent not upon the 
terms of the contract to which he was not a party and to which he did not 
consent, but upon the duty of the railroad to carry without negligent injury, 
all lawfully upon its trains. 

Colleges — Entrance Discriminations — Mandamus Not Remedy for 
Refusing Admission. — B and another, both negroes, after having com- 
pleted the freshman year in the department of veterinary medicine and 
surgery at defendant college — a private institution organized under Mich. 
Comp. Laws. Chapter 218 — and after having satisfactorily completed their 
work were refused admittance at the beginning of the second year because 
of their color. They brought mandamus proceedings against the college and 
obtained an order granting a writ. From this order respondent brings 
certiorari. Held, mandamus does not lie to compel a college to admit stu- 
dents whose right to admission depends upon an implied contract. Booker 
et at. v. Grand Rapids Medical College, (1909), — Mich. — , 120 N. W. 589. 
It is the general rule that mandamus does not lie to compel a private 
corporation to perform its obligations resting in contract with an individual. 
State ex rel. Poyser v. Trustees Salem Church, 114 Ind. 306, 16 N. E 811; 
State ex rel. Rosenfeld v. Einstein, 46 N. J. Law 479; High, Extraordinary 
Legal Remedies, Ed. 3, p. 25 ; Cook v. College of Physicians and Surgeons, 
72 Ky. 541 ; State ex rel. Burg v. Milwaukee Medical College, 128 Wis. 7, 
106 N. W. 116. Private institutions of learning though incorporated, may 
select those whom they will receive, and may discriminate by sex, age, pro- 
ficiency in learning and otherwise. State v. Md. Inst, for Promotion 
Mechanic Arts, 87 Md. 643, 41 Atl 126. Refusal of a college to admit negro 
students does not deny them any constitutional immunity or privilege. State 
v. Md. Inst, for Promotion Mechanic Arts, supra. Relators rights here were 
based on an implied contract with defendant and their remedy for its breach 
was an action at law for damages. 

Constitutional Law — Aliens — Keeping for Immoral Purposes. — De- 
fendants, residents of Chicago, were indicted for violation of § 3 of the act 
of Congress of February 20, 1007 (34 Stat, at L. 898, 899, chap. 1134, U. S. 
Comp. Stat. Supp. 1907, pp. 389, 392), entitled "An Act to Regulate the 
Immigration of Aliens into the United States." The charge against the 
defendants was based upon that portion of the act which made it a felony 
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to keep, harbor or support for the purpose of prostitution, any alien woman 
within three years after she had entered the United States. Held, that the 
provision of the act in question is unconstitutional. (Mr. Justice Holmes, 
Mr. Justice" Harlan and Mr. Justice Moody dissent.) Joseph Keller v. 
United States, Louis Ullman v. United States (1909), 29 Sup. Ct. 470. 

The majority opinion, written by Mr. Justice Brewer, rests upon the 
proposition that the legislation in question is a direct usurpation of police 
power reserved to the states. For the minority Mr. Justice Holmes argues 
that Congress has power to retain control over aliens long enough to make 
sure of their moral status, and that it is not jurisdictional with the court 
to decide that three years is not a reasonable time for the determination of 
that question. "The preservation of public morals is peculiarly subject to 
legislative supervision." Cooley, Const. Lim. Ed. 7, 596. The state has 
unlimited jurisdiction over all persons and things within its territorial 
limits, where that jurisdiction is not surrendered or restrained by the Con- 
stitution of the United States. New York v. Miln, 11 Pet. 102. It has been 
the uniform holding of the United States Supreme Court, whenever the 
question has presented itself, that there is in the Constitution no implied 
grant of police power to Congress. Gibbons v. Ogden, 9 Wheat. 1, 6 L. Ed. 
23; License Cases, 5 How. 504, 12 L. Ed. 256; Henderson v. New York, 
92 U. S. 259, 23 L. Ed. 543 ; Patterson v. Kentucky, 97 U. S. 501, 503, 24 L. 
Ed. 1 1 15; Barbier v. Connolly, 113 U. S. 27, 28 L. Ed. 923; United States 
v. E- C. Knight Co., 156 U. S. 1, 39 L. Ed. 325. The case of Lees v. United 
States, 50 U. S. 476, 37 L. Ed. 11 50, holds that "if Congress has power to 
exclude foreign laborers it has power to punish any who assist in their intro- 
duction." By analogy, Mr. Justice Holmes reasons, it has power to punish 
those who cooperate in an unlawful stay, a conclusion, however, which 
would work out manifest injustice under circumstances as in the principal 
case, where the defendant had no knowledge as to the former history of the 
alien, nor, perhaps, had in the remotest degree participated in the unlaw- 
ful stay. 

Constitutional Law — Class Legislation — Licensing Itinerant Ven- 
dors. — The defendant was convicted under an act of the legislature, Laws 
1905, Chap. 206, Page 339, which provided, that every peddler, hawker or 
itinerant vendor of stoves, carriages, buggies, or other two or four wheeled 
vehicles, shall procure a license, and if he sells without said license, he shall 
be deemed guilty of a misdemeanor, and liable to fine and imprisonment. 
Defendant, a citizen of New York, was employed by Spaulding Bros, of 
Iowa, as salesman in and for the state of Oregon, to sell buggies manu- 
factured by them in Iowa. The company had no permanent place of busi- 
ness in the state, but kept a few vehicles in storage. Held, that the statute 
is void as the classification is arbitrary and amounts to class legislation. 
State v. Wright et al. ( 1909) , — Oregon — , 100 Pac. 296. 

Licenses of this nature are sustained either on one or both of two 
grounds, as a police regulation by the state in the exercise of its police 



